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STATE OF MAINE                                              SUPERIOR COURT 
WASHINGTON, ss.                                             CIVIL ACTION

DOCKET NO. 00-34

ROSS D. DAVIS,

                 Plaintiff

     v.

WEN ELLEN WILLEY,

                Defendant

DECISION AND ORDER

     This matter is before the court after bench trial. Sometime around midnight on the evening of
November 7, 1998, a horrible motor vehicle collision occurred on Route 1 in the town of Columbia at a
location approximately one-half to three-quarters of a mile north of its intersection with the Marshfield
Road. A southbound Dodge Intrepid operated by the defendant collided with a northbound Chevrolet S10
pickup operated by plaintiff, Ross D. Davis. Both parties suffered severe injuries which required
considerable time and medical effort to heal.

     Both parties were insured by the same carrier. The damage suffered by each party is far in excess of
the coverage. Therefore, by agreement, the court is asked to determine which party has a greater degree
of fault than the other. If the fault is found to be equal, neither party recovers. However, if a party is
slightly more at fault than the other, by agreement, judgment will be rendered for the party less at fault
for a total amount of $100,000. It is further agreed that the ability to determine the party at fault rests
upon the location of the area  of collision of the vehicles in relationship to the highway, i.e., if the
collision was in the southbound lane, the defendant shall recover of the plaintiff and if the collision was
in the northbound lane, the plaintiff will recover of the defendant.                        

     The plaintiff was returning home from his employment and visitation with friends.  Other than those
facts, the plaintiff has no memory of the evening or the accident. The defendant was returning home after
spending the afternoon in Bangor at a wedding where she socialized, had one alcoholic drink and a
meal, and had driven from Bangor to her parent's home prior to driving south on Route 1 toward her
home. The wedding activities had taken place many hours before.  She remembers approaching the curve
just north of the accident site without noticing the presence of headlights prior to the straight away but
does recall headlights near the intersection of Route 1 and the Marshfield Road. Her next memory is the
deployment of the driver's side air bag and the sound of breaking glass.

     A motor vehicle some distance to the south of the accident scene was traveling in the northbound lane
with a driver and one passenger. Their attention had been drawn to the pickup because the tail lights
seemed to be dim. Although they had come closer to the pickup earlier in their travel, they could not
identify it as a pickup truck. As they observed the pickup approach the curve just north of the accident
scene, they noted headlights coming toward them and observed a rapid sweeping movement of the
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headlights in a left to right arc prior to the lights disappearing. Shortly thereafter, they came upon the
scene and quickly reversed direction to go to a gas station to call for emergency assistance.

     The plaintiff presented a mechanical engineer who was a graduate of MIT and an accredited member
of the National Association of Professional Accident Reconstruction Specialists. This witness, a
professional engineer and consultant in accident reconstruction, also holds a master's in business
administration from Harvard. His work experience includes motor vehicle and industrial accident
reconstruction both as an independent consultant as well as an employee of motor vehicle and industrial
manufacturing companies.  He testified he has investigated approximately 2,600 accidents over 30 years
of which 1,500 to 1,800 were motor vehicle accidents and has provided expert testimony approximately
450 times, which includes 150 occasions to testify in courts in a four state area.  The witness came to the
scene approximately a week after the accident and spent two days examining the vehicles and the scene.
At the time, the markings made by the State Police as to the location of the vehicles was still evident and
the witness noticed a particular imprint on the pavement which he attributed to a downward force on a
tire being forced in a lateral direction.

     The witness made measurements of the vehicles at their storage site and identified six particular
points in the front end of each vehicle as reference points. Having obtained the data of identical vehicles
in an uncrushed condition, he determined the distance which the vehicles had been pushed in or crushed
by the impact. He concluded that the vehicles struck each other head-on with a ten percent offset to the
left, meaning that approximately five percent of the front space of each vehicle was to the left of the
other vehicle and not subject to the direct impact. Because of this impact, there was a slight force causing
each vehicle to rotate to the right at point of impact. Or, said another way, to cause the rear of the
vehicles to rotate to the left at impact. By determining the weight of the vehicles and the weight of the
passengers and the profile and distance of the crush of the vehicles, the expert could determine the
physical forces involved in the collision and the movement of the vehicles immediately after impact. In
doing so, he relied upon a physical principle in which momentum cannot disappear but must be
conserved or represented in its totality. Therefore, the witness could calculate the amount of momentum
involved in crushing the vehicle and then moving the vehicles a specified distance after the collision. The
witness was aided by a computer program known as the EDCRASH. The witness was able to provide an
opinion of speed prior to the collision.

     When the vehicles came to a rest after the collision and as found by the police investigator, the Dodge
Intrepid straddled the fog line of the northbound lane facing in a southwesterly direction and with its
right front tire right of the center of the northbound lane. The Chevrolet pickup came to rest straddling
the center line of the highway facing in a northeast direction and with its right rear wheel right of the
center line. The conclusion reached by the plaintiff's witness was that the vehicles collided at a point
between the resting place of the vehicles in the northbound lane head-on with a slight five degree
clockwise force. There was a southward movement of the combined mass of the vehicles as there was
greater energy on the part of the Dodge Intrepid and he opined that the Dodge moved 10.9 feet after the
impact, the pickup moved 13.6 feet
after the impact and the combined mass moved at 12.68 miles per hour. His opinion was founded on the
presence of a debris field between the vehicles, the scuff mark at a point 18 inches to the west of the fog
line, the profile of the front end crush of each vehicle being greater on the passenger than on the driver's
side of the front end, a clockwise rotation of the vehicles to the resting point, and the application of
physical principles to the forces that would have been applied and the vector, or direction.

     The defendant's expert was a Maine State Police sergeant, patrol supervisor. He has had some civil
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engineering education at the University of Maine and took the full accident reconstruction course at the
Maine State Police Academy receiving his first certification in 1990. He did reconstruction work for
approximately 10 years. During that time he was called upon to provide reconstruction opinions in
approximately 70 or 80 accidents. In 2000, he resigned as a reconstructionist in order to devote more
time to his patrol supervision. This officer arrived at the scene a few minutes after 1:00 a.m. on
November 8 when he traveled from his home approximately eight miles away. He observed the vehicles,
the debris field, the liquids on the pavement, and a busy scene of emergency medical and fire personnel
engaged in lifesaving activity. He stayed at the scene approximately two hours observing the width of
each travel lane to be approximately 10 to 11 feet with paved shoulders of 6 to 8 feet outside the fog line
on both sides. He measured the slight grade of the highway and the degree of crown. He noted the
weather as dry but cloudy and cold at approximately 30 to 35 degrees. He took photos of the vehicles and
of the debris and liquids. He  found no skid marks. He was present when the vehicles were removed. 

     An employee of a local garage testified as to the removal of the vehicles. In removing the pickup
truck, he lined up to the rear of the pickup with his tilt body automobile retrieval truck and, through the
use of its winch, dragged the vehicle approximately three or four feet until the rear tires engaged the tilt
body at which time the vehicle was lifted off the pavement and brought up onto the body. He returned
and lined up with the front of the Dodge Intrepid at a slight angle. With this vehicle he also found it
necessary to cause a drag for approximately three or four feet until the front end engaged the tilt body at
which time it was lifted and taken up onto the body.  In dragging each of the vehicles, the operator
described the noises of loud scraping and dragging indicating metal being dragged across the pavement
of the highway.

     The defendant's reconstructionist noted marks on the highway in the location of the resting points of
both the pickup and the Dodge. He attributed the gouge marks under the pickup, which gouge marks went
into the northbound lane, as attributable to the damage caused by the pickup from point of impact to its
resting place caused by the dropping of the "yoke" and transmission of the truck. He attributed the three
or four foot gouge marks and the scuff rnark under the Dodge Intrepid running from a point
approximately 20 inches from the fog line, to the dragging of the front end of the Dodge at time of
retrieval. It was the opinion of the defendant's reconstructionist that the point of impact of the two
vehicles was in the southbound lane. He based his opinion primarily upon the gauge marks in the
highway and the debris field which he found in the southbound lane and to the rear of the resting place of
the pickup.

     The police sergeant was present when each vehicle was placed on the tilt body vehicle retrieving
truck. It is his position that he was able to observe the making of the gouge marks and distinguish
between those under the Dodge from those under the pickup as attributable to the post-collision mark or
retrieving marks. However, he agreed that he could not see under the vehicles prior to the retrieval
because in those cases, the front ends were so damaged as to be resting on the ground with the right front
tire in each case deflated. Further, the officer provided inconsistent testimony between the trial and a
diagram that he constructed at time of deposition in which he described the direction of the
configurations of the intermittent gouge lines under the pickup. Further, the expert was not qualified to
testify as to the source of the gouge marks not having appropriate education or experience in those
matters. On the other hand, the plaintiff's expert was not present when the vehicles were recovered and
the scuff mark which the plaintiff's expert attributed to the force of the pickup's right front tire downward
and backwards at point of impact at its collision with the Dodge was not seen by the defendant's expert
on the night in question. Furthermore, there was a slight angle offset at the time the Dodge was recovered
by the tilt body operator.
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     While defendant's expert agreed with the conclusions by plaintiff's expert that this was essentially a
head-on collision with a ten percent offset and there was a slight degree of clockwise rotation after
impact, the police officer opined that the vehicles moved from the southbound lane to the northbound
lane because they remained locked together after impact and because the pickup was traveling at such a
higher rate of speed than the Dodge, it pushed both vehicles into the northbound lane notwithstanding the
lighter weight of the pickup. It appears to be agreed that in order for the accident to have happened this
way, the plaintiff would have had to be traveling from an area in the vicinity of the southbound
breakdown lane at an angle toward the northbound lane and the defendant's vehicle would have had to
been traveling toward its southbound breakdown lane.  However, if that were the case, it would appear
that the force of the pickup would have caused the defendant's vehicle to rotate counterclockwise rather
than clockwise resulting in the Dodge coming to rest at the fog line of the southbound lane with the
pickup straddling the center line. Such was not the case as the vehicles were found.

     To the opinion that the vehicles became locked together at time of impact the defendant's expert could
provide no foundation as to the cause of the vehicles becoming interlocked except the extent of the
damage to the front end of each vehicle. Further, he could not explain what would cause the vehicles to
become separated coming to rest approximately four or five feet apart. The engineer had previously
described the principle of conservation of momentum as like striking of two billiard balls rebounding
with a force and in a direction consistent with the force and direction of their initial momentum. The
State Police Officer disputed this analysis because he believes that the comparison is not appropriate with
two objects not in a vacuum since these are motor vehicles on a pavement subject to many other
circumstances. Plaintiff's
expert responds that there was no foundation or basis to conclude that the vehicles interlocked in any
way because if they had done so, they would have remained so until they came to rest. Furthermore, there
was no lateral force evident or any other force being applied in a direction opposite to the collision that
could be expected to separate the vehicles after interlocking.

     When the State Police Sergeant examined the pickup, the noted that its speedometer was locked at 75
miles per hour. He said that all other gauges were locked at an operating level and the headlight switch
was in an off position. He concluded from those two observations that the pickup was probably operating
at an excessive speed with its lights off. He also opined that this was consistent with the testimony of the
eye witnesses that the pickup's rear lights were quite dim.  Upon further examination, the officer
described a phenomena known as speedometer needle "slap," an imprint made by the needle of the
speedometer on the face of the gauge made at time of impact. He agreed that the speedometer in this case
was sent to the laboratory and that there was no evidence of the transfer of the needle to the back of the
speedometer suggesting needle slap.  He also admitted that he observed the headlight switch at the scene
and at the garage but that medics and many other people had been working for over a half hour prior to
his examination and that they were cutting away parts of the vehicle. He further admitted he did not
notice whether the ignition switch was on or off. He did find a headlight filament on the driver's side in
the pile of debris and testified, allowed an opinion because of his training, that the filament displayed a
cold break suggesting that the light had not been illuminated at the time of impact. However, the bulb
was broken and later evidence was presented to show that in this particular pickup truck, the high beam
and low beam are
separate filaments so that the witness was not able to determine whether this was the high beam light or
the low beam light and he allowed that the low beams could have been illuminated.

     The plaintiff's expert was not present on the evening of the accident and did not make observations
until the site had been cleaned up and subject to weather and wear and tear of the highway. He did not
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prepare his report until many months after he had investigated the scene. On the other hand, the
defendant's expert admits that he is somewhat influenced in his conclusions by finding beer cans in and
around the pickup.

     The plaintiff wishes the court to conclude that the defendant, after a day of partying, fell asleep and
drifted into the oncoming lane. The defendant wishes the court to conclude that the young 16 year-old
plaintiff was traveling at an excessive rate of speed with alcohol in the vehicle and found himself not
only in the opposite lane but partially in the breakdown portion of the oncoming lane. The plaintiff says
that there are markings on the pavement consistent with a collision in the easterly portion of the
northbound lane. The defendant avers that the marks on the pavement are consistent with a point of
impact in the middle of the southbound lane. The defendant's expert observed a substantial field of debris
and liquids in the southbound lane but admitted that there was some debris and liquids found between the
resting place of the vehicles.  The eye witnesses noted the low intensity of the tail lights of the pickup
truck and could not determine whether the pickup's headlights were on or off.  However, they agree that
the headlights which they observed coming toward them made an arcing movement to the east just before
disappearing. There is strong circumstantial evidence to suggest that the point of impact was in the
southbound lane. There is strong circumstantial evidence to suggest that the point of impact was in the
northbound lane.

     In the final analysis, the court concludes that the impact must have been in the northbound lane solely
as a matter of the laws of physics. In the application of these laws,  the foundations for the expert's
opinions are much stronger and more substantiated in the case of the plaintiff's engineer than supporting
the views of the defendant's accident reconstructionist. The explanation of the physical principles and the
applications of the circumstantial evidence bound to those principles make it almost impossible to
conclude that this accident could have occurred at any other location than that concluded by the plaintiff.
In the application of momentum, the impetus gained by movement of the vehicle, the forces and
directions of forces could only have resulted in the resting places of the vehicles if the collision took
place in the northbound lane. While it can be speculated that there may have been some momentary
interlocking, the force and direction necessary to cause the crush of the vehicles based upon sound data
and science and the direction of forces moving the vehicles post-collision cannot lead to any other
conclusion.  While this conclusion is inconsistent with some of the circumstantial evidence, the
foundations are more precise and inflexible and not subject to any other explanation than this conclusion. 
Therefore, in accordance with the procedural agreement of the parties, the court must find that the
defendant was more negligent than the plaintiff.

The entry will be:
     Judgment for the plaintiff in the amount of $100,000.

Dated: April 1, 2002

Donald H. Marden
Justice, Superior Court
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